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STATEMENT OF THE CASE
Nature of the Case
Francisco Perez Orozco appeals from the district court's order denying his
motion for a new trial. Mr. Orozco was found guilty of sexual battery of a minor child
sixteen or seventeen years of age foilowing a jury trial and the district court imposed a
unified sentence of twenty-five years, with fifteen years fixed.

His conviction and

sentence were affirmed on appeal. Thereafter, Mr. Orozco filed a motion for a new trial,
alleging that newly discovered evidence revealed that he and the alleged victim were
married and, as such, their sexual relationship was not illegal. The district court denied
the motion and Mr. Orozco now appeais.

Statement of the Facts and Course of Proceedings
On August 24, 2012, sixteen-year-old R.G. gave birth to a stiilborn child in
Nampa. (Presentence Investigation Report (hereinafter, PSI), p.3.) 1 Officers met with
the family the next day; R.G. stated that she and Mr. Orozco had a sexual relationship
that she ended in May, 2012. (PSI, p.3.)
On August 28, 2012, officers met with Mr. Orozco, who admitted to the
relationship and to being the father of the child. (PSI, p.3.) Mr. Orozco told the officers
that the sexual relationship was consensual and that he never forced R.G. to have
intercourse. (PSI, p.3.)
Mr. Orozco was charged with sexual battery of a minor child sixteen or
seventeen years of age; the State also sought a sentencing enhancement pursuant to
I.C. § 19-25208(2). (R., docket no. 41172, pp.21-24.) Mr. Orozco was found guilty of

This Court has taken judicial notice of the file, record, and transcript from Mr. Orozco's
prior appeal, docket number 41172. (R., p.73.)
1

1

both the charge and the enhancement. (R., docket no. 41172, pp.79, 81.) The district
court imposed a unified sentence of twenty-five years, with fifteen years fixed.
(R., docket no. 41172, p.94.) Mr. Orozco appealed. (R., docket no. 41172, p.98.) His
conviction and sentence were affirmed. State v. Orozco, 2014 Unpublished Opinion No.
451 (April 15, 2014).
Mr. Orozco then filed a motion for a new trial based on newly discovered
evidence. (R., p.6.) He asserted that he and R.G. were, "in fact common law husband
and wife under the laws of the United States, and the County of Mexico." (R., p.7.)
Mr. Orozco attached several documents to his motion.

(R., pp.14-·15, 17-18.)

He

described the first exhibit as a "legal authorization for the Defendant and the purported
victim to have sexual relations; i.e., cohabitate with each other." (R., p.7.) He described
the second exhibit as "a duly signed, filed and notarized document which shows that
under the common law, the Defendant and the purported victim have lived together,
with consent, for more than one, (1 ), year, and therefore are to be considered as
common law husband and wife."

(R., p.8.)

Further, Mr. Orozco asserted that, "the

United States of America may not impose the laws of the United States to circumvent or
usurp the laws and the dignity of the Country of Mexico." (R., p.8.)
Mr. Orozco asserted that the documents indicated that R.G. had in fact
consented to a sexual relationship.

(R., p.7.)

The district court appointed counsel.

(R., p.45.) In a memorandum in support of the motion for a new trial, counsel indicated
that because the Canyon County Public Defender's Office represented Mr. Orozco
through his jury trial and sentence, counsel was aware of the factual circumstances
surrounding the motion for a new trial and did not have any further evidence to provide
the court. (R., p.53.) Counsel asserted that the evidence of the common law marriage
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was relevant because marriage could be an affirmative defense to some sex crimes.
(R., p.54.)
The district court denied the motion for a new trial.

(R., p.57.) First, the court

held that the evidence submitted by Mr. Orozco was not newly discovered evidence.
(R., p.59.) The court also held that consent was not a defense and that, although a
sixteen-year-old may marry with a parent's permission, pursuant to I.C. § 32-202, there

was no evidence that a marriage license was issued or a solemnization took place.
(R., p.60.) Finally, the court held that the victim testified at the grand jury that sexual
relations were by force. (R., p.61.)
Mr. Orozco appealed.

He asserts that the district court erred by

(R., p.64.)

denying his motion for a new trial.

3

ISSUE
Did the district court err when it denied Mr. Orozco's motion for a new trial?

4

ARGUMENT
The District Court Erred When It Denied Mr. Orozco's Motion For A New Trial

A.

Introduction
Mr. Orozco asserts that the district court erred when it denied his motion for a

new trial because his evidence that he was common-law-married in Mexico was newly
discovered evidence that would likely produce an acquittal.

B.

Standard Of Review
This Court reviews a denial of a motion for new trial for an abuse of discmtion.

State v. Stevens, 146 Idaho 139, 144 (2008). Because a motion for new trial involves
mixed questions of law and fact, "[a]n abuse of discretion will be found if the trial court's
findings of fact are not supported by substantial evidence or if the trial court does not
correctly apply the law." Id

C.

The District Court Erred When It Denied Mr. Orozco's Motion For A New Trial
A defendant who has been found guilty of a crime may seek a new trial under

I.C. § 19-2406 "[w]hen new evidence is discovered material to the defendant, and
which he could not with reasonable diligence have discovered and produced at the
trial." I.C. § 19-2406(7).
Newly discovered evidence warrants a new trial only if the defendant
demonstrates: ( 1) the evidence is newly discovered and was unknown to
the defendant at the time of trial; (2) the evidence is material, not merely
cumulative or impeaching; (3) it will probably produce an acquittal; and (4)
failure to learn of the evidence was not due to a lack of diligence on the
part of the defendant.

Stevens, 146 Idaho at 144 (citing State v. Drapeau, 97 Idaho 685, 691 (1976)). "[A]
defendant wishing to gain a new trial based on newly discovered evidence must show
5

that the evidence meets all four of the requirements set out in Idaho !aw." Stevens, 146
Idaho at 146.
The new evidence provided by Mr. Orozco with regard to this issue is his Exhibits
A and B. These two documents are attached to the motion for a new trial. (R., pp.1415, 17-18.)
In this case, the district court held that Mr. Orozco could not meet the first or
fourth prong of the test. (R., p.59.) First, the court noted that Mr. Orozco stated that he
had cohabitated with the alleged victim for over a year in Mexico before relocating to
Idaho, and therefore, this information was known to Mr. Orozco at the time of trial.
(R., p.59.) Mr. Orozco acknowledges that he would have been aware of the fact that he
had been cohabitating with R.G. and common-law-married in Mexico - but the evidence
in support of that claim, the documents themselves, is the newly discovered evidence
because he did not have the documents at the time of the trial.
In his motion, Mr. Orozco stated that he had made "due diligence in attempting
[to] contact and to find the writer of the enclosed exhibits during the time period when
the jury trial was taking place, so as to allow the jury to know of the contents of these
exhibits." (R., pp.28-29.) Further, "it was not until very recently that the Defendant was
able to make contact, in Mexico, of the interested parties who have signed the enclosed
sworn and field documents."

(R., p.29.)

Based on these assertions, Mr. Orozco

submits that the evidence is newly discovered and the failure to learn of the evidence
was not due to a lack of diligence.
Mr. Orozco submits that the evidence was material and would likely produce an
acquittal. Mr. Orozco acknowledges that, generally speaking, consent is not a defense
to the charge of sexual battery of a minor. See, e.g., State v. Oar, 129 Idaho 337, 340
6

(1996).

However, under certain circumstances, a sixteen-year-old can marry and, in

such a relationship, can have legal sexual relations with his or her spouse. i.C. § 32202. Mr. Orozco's assertion in his motion for a new trial is that he was married to R.G.
pursuant to the laws of Mexico.
While Idaho abolished common-law marriage in 1996,

see I.C. § 32-201, Idaho

law provides for recognition of foreign or out-of-state marriages. It provides:
All marriages contracted without this state, which would be valid by the
laws of the state or country in which the same were contracted, are valid
in this state, unless they violate the public policy of this state. Marriages
that violate the public policy of this state include, but are not limited to,
same-sex marriages, and marriages entered into under the laws of
another state or country with the intent to evade the prohibitions of the
marriage laws of this state.
I.C. § 32-209. Mr. Orozco asserted that, due the fact that R.G.'s mother consented and
that they had cohabitated for a year, he was married to R.G. in Mexico. (R., pp.14-15,
17-18.)
Idaho law provides for recognition of foreign marriages which are valid in the
foreign state unless they violate public policy. I.C. § 32-209. Mr. Orozco submits that
his Exhibits A and B demonstrate a valid marriage in Mexico.

The question then

becomes whether his marriage would violate public policy. The answer to that question
is "no" because Idaho allows minors of the age of sixteen to marry with a parent's
permission. I.C. § 32-202. This statute provides,
Any unmarried male of the age of eighteen (18) years or older, and any
unmarried female of the age of eighteen (18) years or older, and not
otherwise disqualified, are capable of consenting to and consummating
marriage. Provided that if the male party to the contract is under the age of
eighteen (18) and not less than sixteen (16) years of age, or if the female
party to the contract is under the age of eighteen (18) and not less than
sixteen ( 16) years of age, the license shall not be issued except upon the
consent in writing duly acknowledged and sworn to by the father, mother
or guardian of any such person if there be either, and provided further,
that no such license may be issued, if the male be under eighteen (18)
7

years of age and the female under eighteen (18) years of age, unless
each party to the contract submits to the county recorder his or her original
birth certificate, or certified copy thereof or other proof of age acceptable
to the county recorder. Provided further, that where the female is under
the age of sixteen ( 16), or the male is under the age of sixteen ( 16), the
license shall not issue except upon the consent in writing duly
acknowledged or sworn to by the father, mother or guardian of such
person if there be any such, and upon order of the court. Such order shall
be secured upon petition of any interested party which petition shall show
that the female minor under the age of sixteen (16), or the male minor
under the age of sixteen (16), is physically and/or mentally so far
developed as to assume full marital and parental duties, and/or that it is to
the best interest of society that the marriage be permitted. A hearing shall
be had on such petition forthwith or at such time and upon such notice as
the court may designate. The judge shall secure from a physician his
opinion as an expert as to whether said person is sufficiently developed
mentally and physically to assume full marital duties. If said court is
satisfied from the evidence that such person is capable of assuming fu!I
marital duties and/or that it is to the best interest of society, said court
shall make an order to that effect, and a certified copy of said order shall
be filed with the county recorder preliminary to the issuance of a marriage
license for the marriage of such person and said order of the court shall be
the authority for the county recorder to issue such license.
I.C. § 32-202. Mr. Orozco submits that he provided evidence of a parent's permission
and the government's recognition of his marriage in Mexico, which is substantially
similar to what is required in Idaho. (R., pp.14-15, 17-18.) Thus, he submits that this
marriage in Mexico does not violate the public policy of Idaho.
To this point, the district court held there was no evidence that a marriage license
was issued or a solemnization took place. {R., p.60.) However, Mr. Orozco submits
that he did provide evidence of a common law marriage recognized by Mexico in
Exhibits A and Band was thus entitled to recognition by I.C. § 32-209.
Furthermore, the new evidence is material and would likely produce an acquittal.
Mr. Orozco's motion is predicated on the notion that R.G. consented to the sexual
activity, which she could legitimately do as his spouse. This is clearly material. With
regard to whether the evidence would have produced an acquittal, Mr. Orozco submits
8

that the jury would have acquitted him if they believed that R.G. was his wife and
consented. The district court also noted that at the grand jury, R.G. testified that the
sexual activity was "by force."

However, the grand jury did not convict

(R., p.60.)

Mr. Orozco. The district court relied on no testimony actually adduced at the trial in this
matter. If the jury had heard evidence that Mr. Orozco was married to R.G. and that she
had consented, this would likely produce an acquittal.

CONCLUSION
Mr. Orozco requests that the district court's order denying his motion for a new
trial be reversed and his case remanded for further proceedings.
DATED this 20 th day of February, 2015.

JUSTIN',M. C

IS
Dep,~ty srpte Appellate Public Defender
---------·--·/
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